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This should not be considered legal advice 2015

Does a patient need to see a
doctor first in a medspa?

Statement on Prohibited Practices published by IDFPR

The Department of Financial and Professional Regulation, Division of Pro-
fessional Regulation, frequently receives inquiries regarding whether cer-
tain procedures can be performed by a cosmetologist or an esthetician
within the scope of their licensure. While the Department does not issue
“advisory opinions” or dispense legal advice, the public’s interest in these
procedures merits this statement from the Department. Parties seeking a
legal opinion should consult with their own attorney.

Cosmetologists and estheticians are prohibited from using any technique,
product, or practice intended to affect the living layers of the skin. (Barber,
Cosmetology, Esthetics, and Nail Technology Act; 225 ILCS 410/3-1 and

410/3A-1.)

The following procedures constitute the practice of medicine and are not
within the scope of practice of a cosmetologist or an esthetician:

Botox; Chemical peels; Collagen injections; Colonics; Liposuction; and
Microdermabrasion, except superficial or light microdermabrasion intend-
ed to only remove dead skin cells, oil, and other debris from the surface of
the skin.

In the event that any of the above procedures are delegated by a licensed
physician, an individual may not hold himself or herself out as a cosmetol-
ogist or an esthetician while performing the delegated procedure. An indi-
vidual may not indicate in any manner that any such procedure delegated
by a licensed physician is part of the practice of cosmetology or esthetics.
The person receiving services must be a patient of the physician (there
must be a physician-patient relationship), the physician must examine the
patient and determine the appropriateness and the course of treatment,
and the person receiving the physician delegation must carry out the
course of treatment as instructed.

“Some business owners
might say their schedule is
demanding enough at the
moment, and the thought of
adding one more activity to
their busy calendar is unbear-
able. So why should they try
to cram time into their already
-hectic schedules to join an
industry association or other

professional organization?

Because membership in an
industry association offers
numerous benefits and will
keep business owners on top
of important, ever-changing
issues, trends and legislation
within their marketplace.
Many professionals, however,
believe the greatest benefit of
being a member in an associ-
ation is the networking and
camaraderie that goes on

among members.”



| find the best resources and share with you.

Corporate Practice of Medicine

.The Corporate Practice of Medicine doctrines have been in existence for more
than 70 years. For most of this time, the public seemed to understand that non
physicians cannot practice medicine or direct medical care. The widespread abus-
es of the CPoM doctrine in the medical aesthetic field has given rise to a new
wave of compliance. Attorney Generals, Boards of Medicine and state legislatures
have taken notice of the abuses in aesthetic medicine and we can expect more
regulation as a result of the CPoM violations.

If you do not believe this, take note of how many estheticians are practicing medi-
cine by looking at how many are injecting neuro toxins and dermal fillers in spas
as well as performing medical laser procedures in spas. A recent review on
LinkedIn indicated that there are 6,700+ “medical estheticians” and most of them
are not employed by a physician.

The unauthorized practice of medicine occurs when someone gives medical ad-
vice or treatment without a professional license. The prohibition against the unau-
thorized practice of medicine is a precaution against people who would try to treat
others without the proper training, or by using unproven methods which could
harm or even kill their supposed patients. As a result, all states make the unau-
thorized practice of medicine a criminal offense with potentially serious penalties.
However, the practice of medicine itself is a slippery term which can be difficult to
define.

Since states are responsible for providing medical licenses, each state has a
slightly different legal definition for the practice of medicine. In general, a person
practices medicine when he or he tries to diagnose or cure an illness or injury,
prescribes drugs, performs surgery, or claims he or she is a doctor.

If you need to understand the Corporate Practice of Medicine, please email us at
info@illinoismedspa.com and we will give you a lesson.

Why the
lllinois
Medspa
Association
is the best
source of
information.
No-one tells
you this.

Section 1285.336(b) (1) illustrates
that all Class lli(b) and Class IV
lasers must be registered with the
lllinois Emergency Management
Agency, Division of Nuclear Safe-
ty. This is rarely done! Most effica-
cious medical spa lasers are Class
Il (b) or Class IV devices.
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“on’t let the law scare you! Just as
you want your patients to feel safe.



GENERAL
CONCEPTS

“Confilicts of state and
federal law are generally
resolved by either the
federal law pre-empting

the state law, or the more
restrictive of the two laws
will prevail.”

“There are both civil and
CRIMINAL penailties for
violations of medically
related laws.” Photo Caption

“Issues to be considered

are Corporate Practice of Who can operate a laser in the

Medicine (CPoM), Unau-

thorized Practice of Medi- State Of I I I i n o i s ?

cine (UPM);”

By Paddy Deighan, JD
The Rules for the Administration of the Medical Practice Act were

recently amended to add Section 1285.336 Use of Lasers. Proce-
dures involving a laser classified by the FDA as a medical device
must be performed by a licensed physician. The physician must
examine the patient and determine an appropriate course of treat-
ment before any laser procedures are performed. The physician
may delegate the performance of laser procedures to a person who
is functioning as an assistant to the licensed physician. NOTE- An
individual may not hold himself or herself out as a cosmetologist or
esthetician while performing a service delegated by a licensed phy-
sician. An individual may not indicate in any manner that a service
delegated by a licensed physician is part of the practice of cos-
metology or esthetics. Please refer to Section 1285.336 of the
Rules for the Administration of the Medical Practice Act for com-
plete information. The Act and Administrative Rules are available
on the Division’s website at www.idfpr.com.



Risk Tolerance and Legal Contact Us
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information about our ser-

“Another challenge to this analysis is that the law generally lags behind vices and products

technology and medical spas are technology driven businesses. Current
examples of this are the new devices that gently pierce the skin in order to lllinois MedSpa Associa-
drive active ingredients into the dermis. The “law” has not had an oppor- tion

tunity to categorize these devices; yet it is possible to determine that they

are medical devices and they should only be utilized in a medical facility. S8 SR R

info@illinoismedspa.com

There are as many as 126 different variables that warrant consideration
when you are speaking about legal compliance in the medical spa arena. Visit us on the web at
We cannot cover all of these and these variables change constantly. Ac- www.illinoismedspa.com
cordingly, we can start with an optimal situation and espouse that the fur-
ther you are deviating away from this optimal situation, the more risk you
are taking. Everyone has different risk tolerance and this further compli-
cates the compliance discussion. *

This article is the preface to a legal guide written by Paddy Deighan, JD,
MBA.

We offer are a variety of manuals ranging from 10 to 150 pages. These
manuals can be purchased for a nominal fee. The content covers 90% of
the legal aspects in this industry. If you are interested, please email in-
fo@illinoismedspa.com or call 312 —834-3281 for more detailed infor-
mation.

People gamble every day in this industry with both their licenses and their
bank accounts. | like my clients and members to sleep well therefore, |
have put together the b e sesources with decades of industry experience.
Thanks and be safe and compliant!

Shawn dunning

If your actions inspire others to dream more,
learn more,.do more and become more,

you are a leader.

_ John Quincy Adams / www.geckoandfly.com




